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In this month’s Newsletter, we have examined 
some of the key happenings within the Nigeria tax 
and regulatory space; evaluated regulations 
recently released and their implications, including 
possible way forward for relevant stakeholders. 
 
An overview of the Newsletter has been provided 
below: 
 
▪ Digital Economy: We have examined the 

rise of digital assets and the opportunities 
they present, while also highlighting key 
administrative issues that may hinder efficient 
regulation of the industry. 
 

▪ Financial Services Industry: We have 
reviewed key highlights of the Income Tax 
(Common Reporting Standard) Regulations, 
2019 and outlined major concerns to be 
addressed to further ensure the smooth 
adoption of the Regulation in Nigeria. 

 
▪ Oil and Gas Industry: Finally, we have 

discussed the critical matters arising from the 
deletion of Automotive Gas Oil (Diesel) from 
the VAT Modification Order (VMO), 2020, and 
provided update on the Petroleum Industry 
Bill (2020).   

Overview 
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Introduction 
 
Digital assets (DAs) have increasingly become an 

alternate investment choice by venture 

capitalists, family offices, investment firms and 

even sovereign wealth funds of many countries.   

According to Businesswire, a Berkshire 

Hathaway Company, Digital assets under 

management, including Nigeria’s participation, is 

expected to grow by 16.5% to US$8.5 billion 

between 2020 to 2025.   

While there appears to be no consensus 

definition for DAs, however, digital assets are 

generally categorized as virtual assets with digital 

representation of value that can be digitally 

traded, transferred, or used for payment. This 

includes cryptocurrency tokens, blockchain, etc.   

Some attributes of DAs, such as its payment and 

utility functionalities, are believed to be playing a 

pivotal role in the growth of the e-commerce and 

online markets around the world.  

Despite the numerous benefits presented by 
DAs, its operations have remained largely 
unregulated and have caused huge concerns for 
several governments due to its susceptibility to 
being used for unethical purposes such as money 
laundering, terrorism, amongst others. 
 

 

 
“…attributes of DAs, such as its payment and 

utility functionalities, are believed to be playing a 

pivotal role in the growth of the e-commerce and 

online markets…” 

Nigeria – Effort to Regulate Digital Assets  
 
In Nigeria, the Securities and Exchange 

Commission (SEC), issued an Information 

Circular on the 14 September 2020, titled 

“Statement on Digital Assets and their 

Classification and Treatment” which aimed to 

regulate activities of “any aspect of blockchain-

related and virtual digital assets services” 

conducted by any person (individual or 

corporate).  Further, Nigerian issuers or sponsors 

or foreign issuers targeting Nigerian investors 

would be required to register with the SEC. 

Regulatory Concerns: 
 
Though the Circular appears well intended, it 
however raises some concerns, some of which 
have been highlighted below: 
 

• Establishment of Branch Office within 
Nigeria by Foreign or Non-Residential 
Issuers  

 
The Circular states that the SEC may require 
foreign or non-residential issuers or sponsors 
to set up branch office within Nigeria. This is 
aimed at compelling these players to have 
some level of physical presence in Nigeria.  It 
however remains unclear how the SEC 
intends to enforce this given the ubiquitous 
nature of VAs operations.  
  

• Registration of DAs and Initial Coin 
Offerings (ICOs) with the SEC 
 
Likewise, sponsors of DAs and ICOs are now 
required to register with the SEC within a set 
timeline. Given the complex nature by which 
ICOs are issued and allocated to subscribers, 
the SEC would likely experience a huge 
administrative challenge in enforcing the 
compliance of registration of ICOs. 
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Taxation of Digital Assets and 
Cryptocurrencies  
 
The income tax treatment of virtual currencies 

across countries often flows from their definition 

in a country or jurisdiction, as this defines how 

they are classified and treated within the existing 

tax laws. 

In Nigeria, while there is no specific 

consideration for the tax treatment of DAs and 

cryptocurrencies, Section 3 of the Capital Gain 

Tax Act (CGTA) appears to provide a basis for 

the taxation of these asset class.  It specifically 

provides that “subject to any exceptions 

provided by this Act, all forms of property 

shall be assets for the purpose of this Act, 

whether situated in Nigeria or not, including 

any currency other than Nigerian 

currency…” 

 
This suggests that, under certain conditions, 

gains on digital assets and cryptocurrencies will 

be liable to CGT in Nigeria.   However, the 

mechanism to ascertain the stated capital gain 

tax, along with its deduction and remittance to 

the relevant tax authorities remains unclear. 

A second view to carefully evaluate would be the 

impact of Section 13 (2)  of the Companies 

Income Tax  Act (CITA), as amended by the 

Finance Act, 2020, which seeks to introduce the 

concept of Significant Economic Presence 

(SEP), on profits (turnover or income of more 

than NGN25 million) derived by Non-resident 

Companies (NRC)  from Nigeria. 

Given the above, it is likely that foreign 

companies that are either issuers or sponsors of 

digital or similar assets that derive income from 

Nigeria above the set threshold for SEP would 

have taxable presence in Nigeria, whether or not 

physical presence is established in Nigeria. 

Another perspective to share would be whether 

activities associated with digital assets 

transactions, such as mining, exchange, or 

disposal, would qualify as the supply of goods or 

services for Value Added Tax (VAT) purpose. 

 

Way Forward 
 

DAs and crypto related transactions are bound to 

become more complex and surreptitious.  Hence, 

there exists a need for relevant tax authorities' 

and stakeholders agreement on a consensus 

approach for the recognition and taxation of DA’s 

and other related assets in Nigeria.  

Similarly, to protect Nigeria’s tax base globally, 
the tax authorities need to actively participate in 
the global discourse on tax matters as relate to 
issues bordering on profit and tax allocation, 
nexus rule determination, etc. 
 
This may be done through platforms provided by 

the OECD/G20 community of nations where 

ongoing discussion are being held on addressing 

tax challenges arising from digitalisation under 

the Base Erosion Profit Shifting (BEPS) Action 1 

Plan. 

This is to ensure that the consensus position 
reached by member countries and jurisdictions 
are not disadvantageous to developing countries, 
including Nigeria. 
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Introduction 
 
In the fight to tackle tax evasion and other 

financial related crimes, numerous countries 

have made collaborative efforts to promote the 

exchange of information amongst their 

jurisdictions.  

Most recent of such efforts include the 

Multilateral Convention on Mutual 

Administrative in Tax Matters (“MAC”) and the 

Multilateral Competent Authority Agreement 

(“MCAA”) on the Automatic Exchange of 

Financial Account Information, to which Nigeria 

became a signatory in August 2017. 

 

 “… taxpayers need to proactively adopt tax 

optimization strategies that promote better 

disclosure while remaining in line with global 

best practices...”   

 

 

 

 

 

The Common Reporting 

Standard – A Further Critique of 

the New Disclosure Requirement  

 

Implementation Efforts 
 
In furtherance to the signed Agreements, the 

FIRS issued the Income Tax (Common Reporting 

Standard) Regulations, 2019 and its 

supplementary Guideline (“The Regulation“) 

which provided the framework for the 

administration and implementation of the signed 

Agreements in Nigeria. 

Key Highlights of the Regulation:  
 
The Common Reporting Standard (CRS), is an 

information standard for the Automatic Exchange 

of Information (AEOI) regarding financial 

accounts on a global level, between revenue 

authorities of different jurisdictions; 

▪ There are currently over 105 countries that are 

signatories to the MCAA and MAC; 

 

▪ In Nigeria, the CRS Regulations applies from 

calendar year ending 31 December 2019 

onwards.  The due date for filing the CRS 

Returns on all Reportable Accounts held by 

Reportable Financial Institutions (RFIs) is May 

31 of the year following the calendar year to 

which the return relates; 

 

▪ However, for 2019 calendar year, due to the 

COVID-19 pandemic in Nigeria, reporting 

deadline was extended to 30 September 2020; 

 

▪ For reporting purpose, RFIs include depository 

institutions, investment entities, custodial 

institutions and specified insurance 

companies as defined by the CRS Regulation; 

 

▪ Reportable Accounts are financial accounts 

held by persons (Entity Accounts including 

Legal persons such as Corporation, 

Partnership, Trust or Foundation) that have 

reportable obligations in other participating 

jurisdictions; and 

 

▪ Some information expected to be provided 

include the name, address, jurisdiction of 

residence, TIN, date, and place of birth (in the 

case of an individual) of each Reportable 

Person that hold a reportable account. 
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Introduction 

Nigeria continues to rank amongst the highest 

consumers of diesel in Sub-Saharan Africa, as 

it relies on AGO to power its industries and 

support the transportation of essential goods 

nationwide. 

However, following the enactment of the 

Finance Act, 2019 (FA) and the VAT 

Modification Order (VMO), 2020, AGO was 

deleted from the VAT exemption list.  

 

 

While the efforts by the FIRS are commendable, 

the issuance of the Regulation, however, raises 

some major concerns. Some of which have been 

discussed below: 

 

• Basis for imposition of Penalty 

The legal basis for the imposition of penalty 

for non-compliance stated in the Regulation 

remains unclear, as Section 61 of the FIRS 

(Establishment) Act relied upon as the basis 

of its powers to make rules and regulation for 

CRS, does not appear to include powers to 

prescribe penalties. 

• Data Privacy concern 

While signatory jurisdictions have pledged to 

ensure the confidentiality and protection of 

shared information, details on safeguards and 

security measures being put in place to 

mitigate the occurrence of cyberhacks and 

information theft have not been clearly 

communicated to stakeholders.  

• Trust Deficit between Taxpayers and Tax 

Authorities  

 

Another issue is the existing trust deficit 

between taxpayers and the tax authorities. 

This has resulted in a high level of skepticism 

between both parties and impeded 

collaborative efforts.   

Future of Disclosure  

It is envisaged that more disclosure agreements 

would be included in our legislations in the near 

future. Hence, taxpayers need to proactively 

adopt tax optimization strategies that promote 

better disclosure, in line with global best practices.  

Similarly, taxpayers and tax authorities need to 

narrow the mutual distrust through encouraged 

collaboration and demonstrable acts of mutual 

care and consideration.  
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A VATable Product?   
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VAT Status of AGO (Diesel) 

VAT is a form of tax chargeable on the supply of 

taxable goods and services, except items stated 

as exempt or zero-rated under the First 

Schedule of the VAT Act (VATA).  

 

Section 38 of the VATA, however grants the 

Minister of Finance (MoF) powers to amend, 

vary and modify the First Schedule of the VATA.  

Relying on these powers, the MoF had issued a 

VMO in 2018 that modified and expanded the list 

of exempt items under the First Schedule of the 

VATA to cover petroleum products including 

Automotive Gas Oil. 

 

This exemption provided the much needed 

respite to businesses that were heavily reliant on 

diesel. 

 

However, in 2020, a new VMO was issued which 

deleted AGO from petroleum products exempt 

from VAT. While the reason for the deletion 

remains unknown, critical questions are now 

been raised on the subject which include the 

following:  

 

• Whether diesel was erroneously deleted 

from the VMO, 2020 

 

While diesel had been clearly included as an 

exempt item in the VMO 2018, a review of 

the VMO 2020 shows its deletion.  In 

addition, an examination of items under 

petroleum products in the VMO 2020, 

showed that “natural gas” had erroneously 

been repeated twice as VAT exempt. This 

raises the question on what item the drafters 

of the VMO had erroneously excluded. 

 

• Whether the powers granted to the MoF 

by Section 38 of the VATA conflicts with 

the doctrine of separation of powers 

enshrined in the Nigeria Constitution 
 

Though the MoF had in the past, relied on 

powers granted by Section 38 of the VATA  

to amend, vary or modify the First Schedule 

to the VATA, a recent court ruling questions 

the validity of this basis. 

 

In the case between “The Registered Trustees 

of Hotel Owners and Managers Association 

vs the Attorney General of the Federation 

and Minister of Finance” the Federal High 

Court ruled on the following: 

 

▪ that the legislative powers, by virtue of 

Section 4 of the Constitution of the Federal 

Republic of Nigeria (FRN) are vested in the 

National Assembly; 

 

▪ that an amendment of the Schedule 

constitutes as amendment of the Act itself, 

as the Schedule is a part of the Act; 

 

▪ that the Minister of Finance, a member of the 

executive arm of government does not have 

the constitutional powers to amend an Act of 

the National Assembly; and 

 

▪ that powers granted to the MoF to amend 

the Schedule to the Taxies and levies 

(Approved List for collection), is inconsistent 

with the Constitution of the FRN, therefore, 

null and void 
 

An implication of the above ruling is that, subject 

to a contrary ruling by a Court of higher 

jurisdiction, the VMO issued by the MoF may 

not hold if challenged in a Court of Law. 

Way Forward 

Given the vital role AGO plays in the Nigerian 

economic outlay, there is need for the 

government to carefully review its fiscal policies 

in consideration of diesel as a key driver of 

inflationary cost and ease of doing business. 
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Introduction 

The Petroleum Industry Bill (PIB) earlier 

presented by His Excellency, President 

Mohammadu Buhari, on the 28 September 2020, 

to the National Assembly has recently passed its 

second reading.  

Amongst other objectives, the PIB seeks to 

improve the regulatory and governance 

framework guiding the Nigeria Oil and Gas 

Sector, while also promoting better transparency 

and accountability. 

Key Highlights of the PIB: 
 
▪ Establishment of separate regulatory 

authorities for upstream, midstream, and 

downstream operations; 

 

▪ Replacement of the Nigeria National 

Petroleum Commission (NNPC) with NNPC 

Limited; 

 

▪ Reduction of the royalty rate from 10% to 

7.5% for offshore fields producing not more 

than 15,000 barrels per day;  

 

▪ Increasing the benchmark threshold of crude 

oil price for charging royalty from $35/barrel to 

$50/barrel; and 

 

▪ In addition, making penalties associated with 

gas flaring non-tax deductible. 

 

We will continue to provide more update on the 

PIB in our subsequent Newsletters. 
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Petroleum Industry Bill – The New 

Dawn for the Oil and Gas Industry    
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